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JUDGMENT

1. In these writ appeals, the appellants are challenged the
legality and correctness of the order passed in W.P. No.
49532/2004 dated 30th August 2007.

2. The respondent Ibrahim filed the petition requesting the
Court to issue a direction to the Tumkur Urban
Development Authority to pay a sum of Rs. 96,92,781/-
along with interest at 18% p.a. payable from 14-09-2001.

3. According to the writ petitioner, the construction of Ring
road at Tumkur was entrusted to him at an estimated
cost of Rs.5,74,04,048/- and nine running bills were also
paid and tenth running bill was submitted to the 2nd
respondent by the write petitioner on 14th September
2001. The 2nd respondent instead of honouring the tenth
running bill informed the petitioner by its letter dated
19th November 2001 stating that the amount claimed by
the write petitioner does not come under the purview of
price variation. In other words, the earlier certification
dated 14th September 2001 is stated to have been
withdrawn in an indirect manner. Therefore, the writ

petitioner submitted a representation requesting for
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payment as the same was not considered. The writ petition
was filed.

4. The respondent contested the case on several grounds.
The learned single Judge allowed the writ petition holding
that the claim of the writ petitioner has to be considered
strictly in accordance with Clause 67.2 of the General
Conditions of the contract and a fresh order shall be
passed on the claim of the writ petitioner concerning
Running Account Bill no. 10 and also his Final bill as per
Annexure 'C' This order is called in question in these
appeals.

5. The learned counsel appearing for the appellant submits
that at the first instance, the writ petition filed by the
respondent was not maintainable and the learned single
Judge was not justified in directing in what manner the
bill of the respondent No.1 has to be considered as the
same is beyond the purview of the court under Article
226 of the constitution of India.

6. The learned counsel for the respondents submits that as
the appellants are statutory bodies they are bound to
comply with the demand made by the 1st respondent in
respect of the work done by him as per the terms and
conditions of the contract. Therefore, he requests the
court to dismiss the appeal.

7. Having heard the learned counsel for the parties, we are
of the view that whenever there is a dispute in regard to
the claim made by the respondent and if the appellants
are disputing the manner in which the claim has to be
settled, it is for the appellants to consider the
representations submitted by the writ petitioner who is
the respondent no. 1 as per the terms and conditions of
the contract and not in any particular manner. Therefore,
we are of the view that the order of the learned single
judge, that the appellant has to consider the grievance of
the respondent based on clause 67.2 of the General
conditions of the contract is not proper.
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8. Accordingly, these appelas are allowed. The concerned

authorities who have to consider the claim of the 1st

respondent within a period of 12 (twelve) weeks from

today by considering all the terms and conditions of the
contract.

9. With the above observations, these appelas are allowed

and the order of the learned single judge is hereby
modified.
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1.

The responded was awarded contract to carry out the ring road
project at Tumkur, which was aided by the Asian Development
Bank. After completion of the project, he raised additional
bill styled as running account bill No.10 where under he
claimed by way of variation a sum of Rs.96,92,781/- together
with interest at 18% with effect from 14.09.2001. The bill was

allowed by the Engineer concerned.

However, the consultant of the project disagreed with the bill
subsequently and referred the matter the matter to the nodal
agent, KUIDFC. Upon due consideration, it was found that the
bill was wrongly allowed buy the Engineer concerned.
Thereupon, the Engineer issued an endorsement recalling the
earlier order and holding that the contractor was not eligible
for this payment as his claim squarely came under Clause 52.2
of the general conditions of contract. The contractor aggrieved
by the endorsement brought W.P.N0.49532/2004. The learned
single judge allowed the writ petition and directed the TUDA
to consider the claim in terms clause 67.2 alone. The writ order

was brought under challenge in the present writ appeal.

The Division bench upon a detailed hearing has modified the
learned single Judge's Order to hold that the employer is at
liberty to consider the claim of the contractor under any of the
Clauses in the contract without being limited to any particular
clause therein. In that view of the matter, the Division Bench

has modified the allowing liberty to the employer and the



TTYDTOCE THOL DPYOT 18—-08—-2012

- 46 -
Engineer to consider the contractor's bill bearing No. 10 in the
light of general conditions of the contract. The purport of the
order is clear which is that the employer can examine the claim
of the contractor in terms of Clause 52.2 or any other condition

of the contract deemed fit.

4. In effect, the Division Bench has now directed the
Commissioner to consider the claim of the contractor afresh
in terms of any of the Clauses permissible under the general
conditions of the contract within a period of 12 weeks from
the date of Order.

5. T am of the opinion the Judgment has allowed the authority
concerned to consider the contractor's claim in terms of any
of the Clauses, more particularly in the light of the Clause 52.2,
which was the basis for disallowing the claim and which was
the subject matter of attack before the learned single Judge. It
1s open to you to consider the claim under any of the Clauses
of the general conditions of the contract in accordance with
law. However, you are required to issue an endorsement upon
such consideration, within 12 weeks from the date of the Order.
Needless to say, the Judgment has gone in favour of the Tumkur

Urban Development Authority.
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